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The Court considered a Workers’ Compensation Appeal Tribunal (WCAT) decision about
whether the Petitioner, who was involved in motor vehicle accident on his employer’s property,
was a worker and whether his injury arose out of and in the course of employment.

The Petitioner, an employee of the British Columbia Ferry Corporation at the Swartz Bay ferry
terminal in Sidney, British Columbia, was leaving work on his motorcycle. While on a road open
to the public but on British Columbia Ferry Corporation property, a dump truck with a trailer
driven by Mr. Sundher, also a worker but not employed by the British Columbia Ferry
Corporation, collided with his motorcycle. Mr. Sundher attempted to turn left through a gap in
the concrete barrier in order to do a U-turn and pick up tools left at the ferry terminal and to do
so, crossed over the lanes to his left, cutting across the lane in which the Petitioner was
travelling. The Petitioner was unable to stop his motorcycle and the collision occurred. The
Petitioner was injured in the Accident and brought a legal action against the Respondent
Sundher for damages. Pursuant to section 257 of the Workers Compensation Act (Act) the
Respondent Sundher requested that WCAT determine the status of the Petitioner and the
Respondent Sundher, and certify that status to the court. WCAT certified that the Petitioner was
a worker at all material times and that his injuries arose out of and in the course of his
employment. That determination was based on, among other things, the fact that the gap in the
concrete barrier was on the employer’'s premises and a finding that large vehicles had to turn
across multiple lanes of traffic in order to enter the gap. The WCAT decision was upheld on
reconsideration.

The Court concluded that the standard of review of the original WCAT decision was patent
unreasonableness. The Court set aside the original WCAT decision and the reconsideration
WCAT decision on the basis that the original panel’s finding that the gap in the concrete barrier
constituted a hazard of the employer’s premises was based on no evidence and was therefore
patently unreasonable.



