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Judicial review – Procedural fairness 

Summary:

The Petitioner injured his lower back while working as a stage rigger.  Based on the findings of a functional capacity evaluation and a doctor’s medical assessment of the degree of the Petitioner’s functional impairment, the Workers’ Compensation Board, operating as WorkSafeBC (Board), determined the Petitioner was entitled to a permanent partial disability award (a pension) based on 7.86% of total disability, using the permanent functional impairment method of calculating pensions.  The Board determined that the Petitioner would not suffer a loss of earnings if he accepted the Board’s offer of vocational rehabilitation training and, therefore, was not entitled to a pension calculated using the loss of earnings method.  The Workers’ Compensation Appeal Tribunal (WCAT) confirmed these Board decisions.
After first applying unsuccessfully to WCAT for a reconsideration of its earlier decision, the Petitioner sought judicial review of both WCAT decisions on the basis that the confirmation of the Board decisions was patently unreasonable.  In particular, the Petitioner alleged that WCAT ignored opinions from his doctors that he was more seriously disabled.  The Petitioner also argued that he was entitled to a pension based on a loss of earnings assessment.  Finally, the Petitioner made vague allegations that, in respect of the first WCAT decision, the tribunal acted unfairly.
The Court dismissed the petitions after determining that WCAT’s original decision was neither patently unreasonable nor the result of a process that was unfair to the Petitioner.  The Petitioner’s objections to: i) the decision on the extent of his disability and ii) the refusal to refer him for a loss of earnings assessment were both based on his treating physicians’ opinions that he was much more disabled than the Board recognized.  The Court held that it was not patently unreasonable for WCAT to prefer the evidence from the functional capacity evaluation and the Board medical advisor’s permanent functional impairment evaluation, both of which employ objective criteria, over the Petitioner’s doctors’ opinions, which were based largely on the Petitioner’s own subjective reports of his limitations.  
WCAT concluded (as had the Board) that the Petitioner would not suffer a significant loss of earnings in another suitable occupation.  In this case, WCAT determined that the Petitioner was capable of both retraining as a computer support specialist and working as one.  The Court found that there was evidence in the record on which WCAT could come to this conclusion and, therefore, it could not be said that WCAT’s decision was patently unreasonable.
The Court noted that the permanent functional impairment method of calculating a pension is primarily concerned with the objective functional limitations of a worker, rather than on the specific nature of the injury.  

Finally, the Court held that the reconsideration panel was correct in finding that the original panel did not exercise its discretion arbitrarily or in bad faith or for an improper purpose and that the underlying process did not deny the Petitioner natural justice.
