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Background:
In a 1996 decision, the Workers’ Compensation Board (Board) awarded the Petitioner a permanent functional impairment pension (“PFI Pension”) for his shoulder impairment.  It deferred making a decision regarding a loss of earnings pension (“LOE Pension”), indicating that it would review this further if the Petitioner’s employer did not supply employment that, over the long term, would match his pre-injury earnings level.  
In a 2003 decision, the Board reduced the Petitioner’s PFI Pension, on the basis that his shoulder impairment had improved.  The “Form 22” document attached to the 2003 decision contained a paragraph that addressed the Petitioner’s employment status, by indicating that the Petitioner’s current employment status was not known.  Also attached to the 2003 decision was a document entitled “Administrative Data” (the “Administrative Data Attachment”).  That document listed 13 numbered items, one of which indicated “Loss of earnings:  Not applicable”.  

The Petitioner did not seek a review of the 2003 decision by the Review Division of the Board.  In 2008, the Petitioner requested the Board to make a decision regarding his LOE Pension entitlement.  The Board denied that request in 2009.  It treated it as a request to reopen the Petitioner’s claim, and reassess the PFI Pension.  The Review Division characterized the issue as whether the Petitioner was entitled to a reopening of his pension award.  It found that the reopening criteria had not been met, and thus confirmed the Board’s decision. 
The Petitioner appealed the Review Division decision to the Workers’ Compensation Appeal Tribunal (WCAT), arguing that this was not a situation where he had received an LOE Pension and later sought a reopening.  Rather, he had never had a pension determination on an LOE basis, contrary to item #38.10 of the RSCM, Volume I.  
The Original Panel found that the Petitioner’s eligibility for a loss of earnings award was finally determined in the February 28, 2003 decision.  Given that the Petitioner had not sought a review of that decision, it was beyond the scope of the appeal.  Therefore, the issue of whether the Board erred in not complying with the mandatory requirement in policy #38.10 (to make PFI and LOE assessments at the same time) was beyond the scope of the appeal.  The Board and Review Division had properly characterized the issue over which they did have jurisdiction as whether the Petitioner was entitled to a reopening of his claim.  The Original Panel agreed with the Review Division that the reopening criteria had not been met.  
The Petitioner applied for reconsideration, arguing that the conclusion that the 2003 decision finally determined the Petitioner’s eligibility for an LOE Pension was patently unreasonable.   
The Reconsideration Panel held that, while the 2003 decision may have been flawed in terms of how it addressed the loss of earnings issue, the statement that a loss of earnings was not applicable constituted some evidence on which the Original Panel could conclude that a loss of earnings decision had been communicated to the Petitioner by the 2003 Board decision. Therefore, the Original Decision was not patently unreasonable.  
Reasons of the Court:
The Original Panel was patently unreasonable in finding that the Board’s 2003 decision constituted a final determination regarding the Petitioner’s entitlement to an LOE Pension.

The Original Decision did not contain any analysis as to why the words “Loss of earnings:  not applicable” had the meaning attributed to them by the panel.  In this case, there was no evidence from the context of the 2003 documents, or from the history of the Board’s dealings with the Petitioner, from which to draw an inference that a decision had been made regarding the Petitioner’s LOE Pension.  Thus, the Original Decision was based on speculation and such a decision is patently unreasonable.   
The 2003 decision letter, as well as the attached Form 22, Pension Calculation Sheet, and Administrative Data Attachment, dealt with the reassessment of the Petitioner’s PFI Pension.  These documents had nothing to do with an LOE determination.  What was clear from the passing reference to “employment status” in the Form 22 was that the Board simply did not know the details of the Petitioner’s employment history.  It provided no evidence to suggest that the Board was attempting to assess a loss of earnings pension.  

The Original Panel juxtaposed the “employment status” paragraph from the Form 22, with the words “Loss of earnings:  not applicable”, in its reasons, but did not explain this juxtaposition.  Even if the panel implicitly concluded that the “employment status” portion was evidentiary support for its conclusion that the Petitioner’s eligibility for an LOE award had been finally determined, this conclusion was not rationally supported.  There was no way to read the “employment status” portion as being a determination of eligibility for a loss of earnings pension.  It was just the opposite, as it acknowledged the Board’s lack of knowledge on this subject.  

With regard to the history of the Board’s dealings with the Petitioner, the Board had already concluded in the initial 1996 pension decision that a loss of earnings assessment would need to be done in the future.  No explanation was ever given as to why this might have changed, and why an LOE assessment would not be applicable.  
There was no evidence and no rational basis for the Original Decision’s finding of fact that the Petitioner’s entitlement to an LOE Pension had been finally determined in the 2003 Board decision.  Thus, that conclusion was patently unreasonable.  
The Reconsideration Panel’s suggestion, that the 2003 decision was flawed in terms of how it addressed the loss of earnings issue, was not rational.  Rather than address the loss of earnings issue in a flawed manner, the 2003 decision explicitly did not address the loss of earnings issue at all.  Thus, the Reconsideration Decision was incorrect, for failing to recognize the patently unreasonable finding in the Original Decision.  
